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In this adversary proceeding, the chapter 7 debtors seek the
avoi dance pursuant to 11 U S.C. 8§ 506(d) of the second nortgage
on their honme, which lien if valued under 11 U S. C. 8§ 506(a)
woul d be wholly unsecured. The nortgage hol der has noved for
judgnment on the pleadings, asserting that the U S. Suprene Court
decision in Dewsnup v. Timm 502 US. 410, 112 S. CO. 773
(1992), bars the avoidance of its Ilien. As discussed bel ow,

this court agrees, concluding that Dewsnup proscribes not only

the “strip down” of undersecured clains, but also the “stripping

off”* of wholly unsecured liens. Accordingly, the notion for
judgment on the pleadings will be granted and this action
di sm ssed. This is a core proceeding. See 28 US C 8

157(b) (2) (k).

l.
As set forth in the conplaint, Ava Jane Booher purchased
certain real property fromthe U S. Departnent of Agriculture’s

Farmers Honme Adm nistration (“FHA’) for a purchase price of

‘I't has been noted that [s]tripping off’ a lien occurs
when the entire lien is avoi ded, whereas ‘stripping down'’
occurs when an undersecured lien is bifurcated and the
unsecured portion is avoided.” Yi v. GtiBank (Maryland) N A
(Inre Yi), 219 B.R 394, 397 n.6 (E.D. Va. 1998)(citing Lam
v. Investors Thrift (In re Lam, 211 B.R 36, 37 n.2 (B.A P.
9th CGr. 1997)).



$40, 000. 00 on June 29, 1990. In connection with this purchase,
Ms. Booher executed a deed of trust, granting FHA a lien on the
real property in the anmount of the purchase price. Ms. Booher
married Timy Head on Septenber 30, 1995, and subsequently on
Cct ober 22, 1997, the couple borrowed $22,800.00 from Househol d
Fi nancial Center, Inc. (“Household”). To secure paynent of this
obligation, M. and Ms. Head granted Household a lien on the
sane real property which had been purchased from FHA

On February 1, 1999, M. and Ms. Head filed a voluntary
petition under chapter 7 commencing the underlying bankruptcy

case. Listed in their Schedule A-Real Property was a house and

lot at 1671 MII Creek Road having a current nmarket value of
$46, 700. 00, against which there was a secured claim in the
amount of $52,954. 76. The only creditor listed in their

Schedule D-Creditors Holding Secured dainse was USDA-Rural

Housing with a claim in the anmount of $52,954.76, secured by a
first nortgage on the debtors’ house and |ot. Househol d was

scheduled by the debtors in Schedule F-Creditors Holding

Unsecured Nonpriority Cains as holding a disputed claimin the

amount of $23,270.63. On March 29, 1999, the chapter 7 trustee
in the case filed a “REPORT OF NO DI STRI BUTI ON AND ABANDONVENT
OF PROPERTY” wherein she indicated that there was no property

avail able for distribution from the estate over and above the



debtors’ exenptions and |iens, abandoned all property of the
estate, and certified that the estate had been fully
adm ni st ered.

On April 1, 1999, the debtors initiated the instant
adversary proceeding seeking to have the lien granted to
Househol d declared void under 11 U S C 8§ 506(d). The stated
basis for the requested relief is that both as of the date the
nortgage was conveyed to Household and as of the date of the
filing of the bankruptcy petition, there was no equity in the
real property to which the Household deed of trust could attach
because the balance on the first nortgage debt to FHA exceeded
the value of the collateral. The debtors mamintain that as a
result of this valuation, Household s claimis wholly unsecured
and its lien may therefore be avoided under § 506(d) of the
Bankr upt cy Code. See 11 U.S.C. 8 506(d)(“To the extent that a
lien secures a claim against the debtor that is not an all owed
secured claim such lienis void ....").

In its answer to the conplaint, Household denies that its
claimis wholly unsecured and prays that the conplaint against
it be dismssed. It asserts that at the time it obtained the
lien on the debtors’ real property, the debtors inforned
Household that the purchase price of the home had been

$45, 000. 00, that the value of the hone was currently $65, 000. 00,



and that the anpbunt owed on the first nortgage was $37,200. 00.
Notwi t hstanding the factual dispute as to the value of the
debtors’ real property, Household filed a notion for judgnent on
the pleadings pursuant to Fed. R Cv. P. 12(c), as incorporated
by Fed. R Bankr. P. 7012(b), on My 10, 1999, asserting that
even if the value of the real property has never been greater
than $40,000.00, the conplaint fails to state a claim for
relief. Household argues that under the Suprene Court’s
decision in Dewsnup, its lien may not be avoi ded regardl ess of
the lack of equity in the hone to secure the Ilien. Househol d
has filed a proof of claim in the debtors’ bankruptcy case in
the amount of $23,016.31 and USDA Rural Housing Service has

filed a claimfor $52,238. 34.

1.
Section 506 of the Bankruptcy Code provides in pertinent
part the follow ng:

(a) An allowed claim of a creditor secured by a lien
on property in which the estate has an interest, or
that is subject to setoff wunder section 553 of this
title, is a secured claimto the extent of the value
of such creditor’s interest in the estate s interest
in such property, or to the extent of the anount
subject to setoff, as the case may be, and is an
unsecured claim to the extent that the value of such
creditor’s interest or the anpbunt so subject to setoff
is less than the anobunt of such allowed claim...



(d) To the extent that a lien secures a claim against
the debtor that is not an allowed secured claim such
lien is void unl ess—
(1) such claim was disallowed only under section
502(b) (5) or 502(e) of this title; or
(2) such claimis not an allowed secured cl ai mdue
only to the failure of any entity to file a proof
of such clai munder section 501 of this title.

Under subsection (a) of 8 506, an allowed claimis “secured

only to the extent of the value of the property on which the

lien is fixed; the remninder of that claim is considered
unsecured.” US. Ron Pair Enter., Inc., 489 U S. 235, 238, 109
S. C. 1026, 1029 (1989). “Thus, a $100,000 claim secured by

a lien on property of a value of $60,000, is considered to be a
secured claimto the extent of $60,000, and to be an unsecured
claim for $40, 000.” ld. at 240 n.3, 109 S. C. at 1029.
Subj ect to certain exceptions, subsection (d) of 8§ 506 indicates
that a lien securing a claim against the debtor is void to the
extent it is not an allowed secured claim In re Young, 199
B.R 643, 650 (Bankr. E.D. Tenn. 1996).

Prior to the Supreme Court’s decision in Dewsnup, many
courts had read subsections (a) and (b) of § 506(d) as being
conpl enentary, <concluding that to the extent a claim was
undersecured by reason of the § 506(a) valuation, § 506(d)

permtted the avoidance or “stripping down” of the lien to the



val ue of collateral. See 4 ColLlErR oN Bankruptcy  506. 06[ 1] (15th
ed. rev. 1999) and cases cited at n.®6. In Dewsnup, the debtors
sought to redeem their farmand from the lien of the nortgage
hol der pursuant to 8 506(a) and (d) of the Bankruptcy Code by
paying the property’' s fair market val ue. At the tinme of the
bankruptcy filing, the farmand had a value of $39,000.00 and
the nortgage hol der was owed approximtely $120, 000. 00.
Dewsnup, 502 U. S. at 413, 112 S. C. at 776. When the dispute
reached the Suprene Court, it franmed the issue as follows: “Muy
a debtor ‘strip down’ a creditor’s lien on real property to the
value of the collateral, as judicially determ ned, when that
value is less than the anmount of the claim secured by the |ien?”
ld. at 410, 112 S. C. at 775. The high court answered the
question in the negative.

The Supreme Court rejected the proposition that *allowed
secured clainmf as wused in 8 506(d) was to be defined by
reference to § 506(a), noting that § 506(a) was not a
definitional provision by its ternmns. ld. at 415, 112 S. . at
777. Adopting the argument of the nortgage holder, the court
stated that:

[T]he words [allowed secured clain] should be read

termby-term to refer to any claim that is, first

al l owed, and second, secured. Because there is no

question that the claim at issue here has been
“al | owed” pursuant to 8 502 of the Code and is secured



by a lien with recourse to the underlying collateral,

it does not conme within the scope of § 506(d) which

voids only liens corresponding to clains that have not

been allowed and secured. This reading of 8§ 506(d)

gives the provision the sinple and sensible
function of voiding a |lien whenever a claimsecured by

the lien itself has not been all owed.

Id. at 415, 112 S. . at 777.

Concl uding that § 506 enbraced some anbiguities, the Suprene
Court refused to depart from the traditional pre-Code rule in
| i quidati on cases that |iens pass through bankruptcy unaffected,
absent sone indication in the Bankruptcy Code' s |egislative
history that this was Congress’ intent. ld. at 418, 112 S. C.
at 779. Because the nortgagor and the nortgagee had bargai ned
for the lien to stay with the real property until foreclosure,
the Suprene Court reasoned that any increase in value of the

real property should accrue to the benefit of the creditor

rather than the debtor. Id. at 417, 112 S. Q. at 778.

Since Dewsnup, the vast majority of the courts and the
comrentators have interpreted Dewsnup as a prohibition on lien
stripping in chapter 7 cases under 8§ 506(d) absent disall owance
of the wunderlying claim See, e.g., Liberty Nat’l Bank and
Trust Co. of Louisville v. Burba (In re Burba), 1994 W 709314
at *4 (6th Gr. Nov. 10, 1994)(“The Suprene Court held that §
506(d) does not authorize lien stripping in chapter 7 cases

."); Wlliam E. Callahan, Jr., Note, Dewsnup v. Tinm and

8



Nobel man v. Anerican Savings Bank: The Strip Down of Liens in
Chapter 12 and 13 Bankruptcies, 50 WAsH. & Lee L. Rev. 405 (Wnter
1993) (“[T] he Court held that a debtor in a Chapter 7 bankruptcy
could not strip down a creditor’s lien on real property to the
value of the property securing the lien under section 506(d)
."); and 4 CoLleErR oN Bankruptey § 506.06[ 1][b] (15th ed. rev.
1999) (“Fol | owi ng Dewsnup, courts have declined to recognize lien
stripping in the chapter 7 context.”). On the other hand, the
post-Dewsnup courts have alnost wuniversally concluded that
Dewsnup has no application to reorgani zati on cases. See, e.g.
In re Burba, 1994 W 1388 at *6 (“After the Supreme Court
deci sion in Dewsnup, nost courts agree that Dewsnup ... does not
prevent a strip down of a secured creditor’s lien in Chapter 13
because different rules apply in Chapter 13 cases.”); and 4
CoLiER oN Bankruptcy f 506.06[1][c] (15th ed. rev. 1999). Li en
stripping in chapter 13 by neans of a “cranmdown” is explicitly
authorized by & 1325(a)(5): the legislative history to 8§
1325(a)(5) unequivocally indicates that this was Congress’
intent and the Suprene Court expressly limted its decision in
Dewsnup to |iquidation proceedings, noting that the treatnent of
liens in reorganization cases had differed historically from

those in liquidation proceedings. See In re Young, 199 B.R at



650- 651 (quoting Dewsnup, 502 U S. at 417, 112 S. . at 778 n.3
(“[We express no opinion as to whether the words ‘allowed
secured claim have different nmeaning in other provisions of the
Bankruptcy Code.”) and 502 U S at 418, 112 S. Q. at 779
(“Apart from reorgani zation proceedings, ... no provision of the
pre- Code statute permitted involuntary reduction of the anount
of a creditor’s lien for any reason other than paynent on the
debt.”)).

In the present adversary proceeding, the debtors seek to
narromy limt the holding of Dewsnup to the facts which were
before the court: a creditor who is only partially secured under
the 8 506(a) calculation, i.e., an undersecured creditor. They
argue that Dewsnup is inapplicable to a lien creditor who is
wholly wunsecured under § 506(a), that such a creditor by
definition cannot have an “allowed secured claim” and therefore
its lien is void under 8§ 506(d). In fact, two courts have
reached this very conclusion. See Yi v. CGtiBank (Maryland)
NNA (In re Yi), 219 B.R 394 (E D Va. 1998) and Howard v.
Nat’'| Westminster Bank, US A (In re Howard), 184 B.R 644
(Bankr. E.D. NY. 1995)(lien my be avoided under 8§ 506(d)
because entirely unsecured and nonconsenual ).

In response, Household asserts that Dewsnup stands for the
proposition that a 8§ 506(a) valuation provides no basis for

10



stripping a lien wunder 8§ 506(d). According to Household,
“[a] fter Dewsnup, section 506(d) allows a debtor to avoid a lien
only if the underlying claimis disallowed, and not if a portion
of the claim is deened unsecured by operation of section
506(a).” Brief in support of defendant’s notion for judgnent on
the pleadings at p.4. Because the debtors have not objected to
Househol d’s claim Household nmaintains it has an all owed secured
claimwithin the neaning of § 506(d) as defined by the Suprene
Court in Dewsnup irrespective of the 8§ 506(a) valuation

Househol d’s position is also supported by case authority. See
Laskin v. First Nat’'| Bank of Keystone (In re Laskin), 222 B.R

872 (B.A.P. 9th GCr. 1998); Walkup v. First Interstate (In re
Wal kup), 183 B.R 884 (Bankr. E. D. Cal. 1995); and In re
Mershman, 158 B. R 698 (Bankr. N.D. Chio 1993).

In this court’s view, Household is clearly correct. The
Supreme Court’s determination in Dewsnup that the creditor had
an allowed secured claimdid not turn on the existence of equity
to support the Ilien under § 506(a). In fact, the court
expressly rejected the argunent that allowed secured claim has
the sane neaning in 8 506(d) as it does in 8 506(a), noting that
the phrase as wused in 8 506(d) “need not be read as an
indivisible term of art defined by reference to 506(a).”
Dewsnup, 502 U. S. at 415, 112 S. C. at 777. Instead, the court

11



concl uded t hat secured claim (for purposes of 8§ 506(d) al one)
sinply connotes an allowed claim that is ‘secured in the
ordinary sense, i.e., that is backed up by a security interest
in property, whether or not the value of the property suffices
to cover the claim” 1d. at 423, 112 S. C. at 781 (Scalia, J.

di ssenting). Thus, because a <claims secured status for
pur poses of 8 506(d) is not dependent on its valuation under 8§
506(a), whether a <creditor is partially secured or wholly
unsecured within the neaning of 8 506(a) is totally irrelevant
as far as 8 506(d) is concerned. ld. at 417, 112 S. C. at 778
(“The voidness |anguage [of 8§ 506(d)] sensibly applies only to
the security aspect of the lien and then only to the rea
deficiency in the security.”). See also 4 CalLiErR oN BankruPTCY

506.06[1][a] (15th ed. rev. 1999)(“[T]he Court [in Dewsnup]
determ ned that section 506(d) does not void liens on the basis
of whether they are secured under section 506(a), but on the
basis of whether the underlying claimis allowed or disallowed
under section 502.7).

The cases which support the debtors’ assertion that
Household’s lien may be avoided because it is wholly unsecured
wthin the neaning of 8§ 506(a), In re Yi and In re Howard,
sinmply ignored Dewsnup’s directive that secured status for 8§

506(d) purposes is not to be determned by reference to 8§

12



506(a) . The court in In re Yi relied on various chapter 13

deci sions which had utilized the 8 506(a) valuation in the

chapter 13 confirmation process to “cranmdown” |liens, wthout
recogni zi ng t he di stinction bet ween | i qui dati on and
reorgani zati on proceedi ngs. In re Yi, 219 B.R at 397-398.
Furthernore, as noted by the bankruptcy appellate panel in

Laskin, neither the Yi nor the Howard courts propounded any

rationale for distinguishing between wholly unsecured or

undersecured liens as far as the Suprene Court’s justification

for the Dewsnup decision was concerned. In re Laskin, 222 B.R
at 876.
“[Whether the lien is wholly wunsecured or nerely
undersecured, the reasons articulated by the Suprene
Court for its holding in Dewsnup ... that |iens pass
t hrough bankruptcy wunaffected, that nortgagee and
nort gagor bargained for a consensual lien which would
stay with real property until foreclosure, and that

any increase in value of the real property should
accrue to the benefit of the creditor, not the debtor
or other unsecured creditors—are equally pertinent.

[,
In summary, the debtors in this chapter 7 case nay not
utilize § 506(d) of the Bankruptcy Code to avoid or “strip off”
Household’s lien regardless of whether Household s claim is

whol Iy unsecured or nerely undersecured within the neaning of 8§

13



506(a) . An order wll be entered in accordance with this
menmor andum opi nion granting Household s notion for judgnent on
t he pl eadings and dism ssing this adversary proceedi ng.

FI LED: May 14, 1999

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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